
HEADING OF JUDGMENT IN SESSION CASE 

IN THE COURT OF ADDITIONAL SESSION JUDGE BILASIPARA 

Present:- Smti S. Bhuyan, AJS 

        Additional Session Judge, Bilasipara 

Session Case No- 26 of 2013 

u/s 457/302 IPC 

STATE 

Versus 

Mokkar Ali  

S/O Lt. Jahar Ali 

R/O vill- Kherdubi 

PS- Chapar, Dist- Dhubri, Assam  

    Accused person 

(Committed by Sri I. Ahmed, then Ld. JMFC, Bilasipara   in GR case No- 139/09 

u/s 457/326/307/302 I.P.C.) 

 

Advocate appeared:- 

For the state:-  Mr. T. Kr. Bhattacharya, Addl. P.P 

For the accused:-  Mr. Tofazal Hoque, Advocate. 

Date of institution of the case    :- 27-07-09 

Date of commitment            :- 20-12-12 

Date of Framing charge          :- 23-04-13 

Date of prosecution evidence   :-29-05-13, 20-08-14, 11-03-15,26-02-16 

         30-05-16, 16-08-18  

Statement of accused recorded on :- 28-01-19 

Date of Argument                      :- 07-03-19 & 27-03-19 

Judgment delivered                 :- 09-04-19 
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JUDGMENT 

Prosecution Case 

1. Prosecution case as reveal from Ext-2 ejahar is that on 27-07-09 one 

Saijuddin Sk lodged written ejahar before O/C Chapar PS  inter alia citing that on 

26-07-09 at about 12.00 mid night while his sister Monowara Khatun was 

sleeping with her children at her house, accused Mokkar Ali armed with dao 

criminally trespassed into her house, dragged Monowara from her bed holding 

her hair and started assaulted her with sharp weapon on her several parts of 

body as a result Monowara Khatun sustained several cut injuries on her body 

and intestine of Monowara Khatun came out from her stomach. Thereafter 

hearing hue and cry of children of Monowara, neighboring people arrived at the 

place of occurrence and seeing them accused fled away from the place of 

occurrence. Injured Monowara Khatun was first taken to Chapar hospital and 

from there she was referred to Dhubri Civil Hospital for further treatment.   

Investigation 

2. Officer-in-charge of Chapar police station on receiving the ejahar from 

informant Md. Saizuddin Sk registered a police case vide Chapar police case No. 

139/09 under section 457/326/307/34 I.P.C. and SI Pradip Kalita was entrusted 

to conduct the investigation of the case and after completion of investigation IO 

submitted charge sheet against the accused person named herein above u/s 

457/326/307/302 IPC. 

Committal 

3. On receipt of the charge sheet, Ld. JMFC, Bilasipara, took cognizance and 

after furnishing necessary copies to accused person committed the case before 

the Learned. Sessions Judge, Dhubri for trial and Ld. Sessions Judge, Dhubri 

made over the case before the court of Ld. Addl. Sessions Judge, Dhubri for trial.  

Charge 

4. Then Ld. Addl. Sessions Judge, Dhubri after hearing learned counsel for 

both sides and perusal of material on record framed charge u/s 457/302 I.P.C. 

against the accused Mokkar Ali  and when charges are read over and explained 

to the accused Mokkar Ali, he pleaded not guilty and claimed to be tried. After 

framing of charge, the case is made over to this court for trial.     

 

 



3 | P a g e  

 

Trial 

5. In order to prove the prosecution charges against the accused person, 

prosecution adduced evidence of all together 10 number of witnesses and 

exhibited 5 numbers of documents. PW-1 Saijuddin Sk., PW-2 Khadem Ali, PW-3 

Mahiran Nessa, PW-4 Maharuddin, PW-5 Amina Bibi, PW-6 Dr. Shibu Lal Nag, 

PW-7 SI Pradip Kalita, PW-8 Abdul Hai, PW-9 Amzad Ali and PW-10 Nurjamal Sk. 

Ext-1 PM report, Ext-2 Ejahar, Ext-3 Sketch Map, Ext-4 Charge sheet and Ext-5 

Inquest report. After closure of the prosecution evidence, statement of the 

accused person recorded u/s 313 Cr.P.C. Accused plea is total denial, however 

declined to adduced evidence in support of the plea of denial.  

6.                                    POINTS FOR DETERMINATION :- 

 

i. Whether accused on 26-07-09 at about 12.00 mid night at village 

Kherdubi under Chapar PS, committed lurking house trespass by night 

be entering into the dwelling house of informant with intent to assault 

informant’s younger sister Monowara Khatun? 

ii. Whether accused on 26-07-09 at about 12.00 mid night at village 

Kherdubi under Chapar PS, committed murder intentionally causing 

the death of  Monowara Khatun? 

 

ARGUMENT 

7. It has been argued by Ld. Addl. P.P that there is no eye witness in this 

case but prosecution by adducing evidence of 10 witnesses establish the case 

against the accused person.  

8. Countering the same ld. defence counsel in his written argument and 

orally submitted PW-1 is informant of this case and one of the brother of 

deceased Monowara Khatun but he is not the eye witness to the incident. His 

evidence clearly pointed he did not see the occurrence. Occurrence was took 

place in the mid night in the house of deceased and after the incident PW-1 met 

Monowara Khatun in Chapar hospital having injury on her stomach. Thereafter 

Monowara Khatun was shifted to Dhubri Civil Hospital and from Dhubri Civil 

Hospital Monowara’s husband took her to his house where she died but PW-1 

nowhere stated she disclosed the incident to him. Ld. defence counsel further 

submitted PW-2, PW-3, PW-4 and PW-5 did not stated how Monowara Khatun 

died. PW-6 performed the post mortem report on the dead body of deceased. 

PW-7 IO of the case did not record statement of victim although she was 
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survived for more than 20 days after the alleged incident. Though her children 

are alleged to had been slept with Monowara in the fateful night but they were 

not examined by the I.O of the case and there is no explanation given by the IO 

and IO of the case also did not examined neighboring people of the place of 

occurrence and non-examination and withholding the material witnesses is very 

much fatal to the prosecution case  and prosecution totally failed to establish the 

case against the accused person  and evidence on record comes with doubt and 

evidence does not exclude every possible doubt of the guilt of the accused and 

there is loop holes in the prosecution case and case of the prosecution is not 

established at all.       

 

PROSECUTION EVIDENCE 

9. PW-1 Saijuddin Sk. is the informant of the case. He deposed getting 

information about incident of assault on his sister Monowara he went to Chapar 

hospital and saw cut injury on her stomach and accordingly he lodged ejahar 

and he put his thumb impression on the ejahar. He deposed his sister Monowara 

was shifted to Dhubri Civil Hospital but she expired. In cross he stated he had 

not seen the incident and he has no idea about the content of the ejahar. He 

stated after release from Dhubri Civil Hospital, his sister Monowara went to her 

husband Amzad Ali’s house and there his sister Monowara expired.  

10. PW-2 Khadem Ali, PW-3 Mahiran Nessa, PW-4 Maharuddin and PW-5 

Amina Bibi deposed they know informant, deceased Monowara Khatun and 

accused person. PW-2 and PW-3 deposed they do not know anything about the 

incident. PW-4 and PW-5 deposed they do not know how Monowara Khatun 

died.  Defence declined to cross examine PW-2, PW-3, PW-4 and PW-5. 

11. PW-6 Dr. Shibu Lal Nag is medical officer. He deposed on 19-08-09 he 

had conducted post mortem examination on the dead body of Monowara Khatun 

on police requisition and during post mortem found- condition of the body of 

deceased was emaciated; rigor mortise absent; eyes open; mouth open; injuries- 

i. A penetrating wound about 5” X 4” size through the right iliac region of the 

abdomen; ii. Intestines are perforated with the exposure of the internal organs 

of the abdomen. According to his opinion- death is caused by shock due to 

profuse bleeding following penetrating injury. Ext-1 is post mortem report and 

Ext 1(1) is his signature. In cross he stated rigor mortise was absent. 

Therefore, they can assumed that deceased (dead body) was 48 hours old. He 
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stated injury which he had found in the dead body may be occurred when a 

sharp pointed weapon is inserted or if the victim falls on such kind of weapons.  

12. PW-7 SI Pradip Kalita is I.O of the case. He deposed on 27-07-09 he was 

posted at Chapar PS as attached officer. On that day, informant Saijuddin Sk 

lodged written ejahar before O/C Chapar PS and O/C Chapar PS after registration 

of the case vide Chapar PS case no. 139/09 u/s 457/326/307/34 I.P.C endorsed 

him for investigation of the case. Accordingly after taking charge of the 

investigation, he went to the place of occurrence, drawn sketch map of place of 

occurrence, recorded statement of witnesses from the place of occurrence, 

visited Dhubri Civil Hospital to see the victim. On first day, he could not meet 

victim as victim was undergoing operation. On another day, he went to Dhubri 

Civil Hospital and recorded her statement. Victim stated before him that accused 

stabbed her on her several parts of her body. He deposed victim was released 

from Dhubri Civil Hospital and she was brought back to her home and later on  

he was informed that victim died as a result of incident. Accordingly he visited 

the house of victim, sent dead body of deceased for post mortem examination 

and arrested accused and after completion of the investigation, submitted charge 

sheet against the accused u/s 457/326/307/302 I.P.C vide Ext-4. In cross he 

stated informant put thumb impression in the ejahar and ejahar was written by 

one Dilip Adhikary but he did not made Dilip Adhikary as witness of the case. He 

stated he did not make inquiry of the children of deceased Monowara. In sketch 

map, he did not mention any place namely Kherdubi. He denied he has prepared 

sketch map at the police station; he has prepared the charge sheet by not doing 

the investigation.  

13. PW-8 Abdul Hai deposed he does not know informant and accused 

persons but he knows deceased Monowara Khatun.  Incident was took place 2/3 

years back and Monowara Khatun was murdered about 6/7 km away from his 

house. Later on police came and took dead body for post mortem examination. 

PW-5 was declared hostile by the prosecution. In cross by prosecution he 

denied he made statement before police that on 26-07-09 accused threatened 

Monowara to leave the house from her land or else he will kill her. Later on in 

the night hour accused criminally trespassed into the house of deceased 

Monowara and killed her. In cross by defence he stated he had seen the 

Monowara after her death. He does not knot regarding existence of land dispute 

in between accused and deceased Monowara. He does not know the accused.  
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14. PW-9 Amjad Ali deposed while he was coming home after his work in the 

night hour, he heard that Monowara was assaulted. He accompanied victim to 

Chapar hospital and from Chapar he returned back to home. Later on he heard 

that Monowara expired. He deposed he does not know about the incident. In 

cross he stated police did not record his statement. His house is ½ km away 

from the house of Monowara. 

15. PW-10 Nurjamal Sk. deposed informant Saijuddin is his nephew and 

deceased Monowara Khatun is his elder sister. He deposed about 10 – 12 years 

back one night, incident of attack on his elder sister Monowara Khatun was took 

place at her house which is situated at Kherdubi (marwatila) under Chapar P.S 

and at the time of incident he was not present at home. After 8 days of the 

incident he came home and at home from his sister Monowara, he heard that 

accused Mokkar Ali attacked her with a Shovel. He deposed his sister succumb to 

her injuries while she was taking treatment at home. He also heard that after the 

incident his sister Monowara was taken to Chapar hospital for treatment and 

thereafter she brought back to home and was taking treatment at home from a 

private doctor. When his elder sister was died, police was informed and she was 

taken to the Chapar hospital and later on police took dead body of his sister to 

Dhubri Civil Hospital for post mortem. He deposed before sending dead body to 

Dhubri Civil Hospital, inquest on the dead body of his sister was performed. Ext.5 

is the inquest report. Ext-5 (1) is his signature. In cross he stated they are 6 

siblings. He, his brother Amar, sister Joymon, Amela, Omela and Monera and 

Sukur Ali is the husband of deceased Monowara. Monowara gave birth 5 sons 

and 1 daughter and at the time of death she was leading her conjugal life with 

her husband Sukur Ali. At the time of death deceased Monowara was living with 

her husband at her house situated at Tintila.  He stated Asu, Mohammad Ali, 

Amzad Ali and Asmot are husband of his sisters Joymon, Amela, Omela and 

Monera and his brother in law Amzad was staying at his house situated at 

Alubhui. He stated at the time of incident he was working at Delhi and he came 

home after 8/9 days of the incident. His house is at Nayeralga Pt-III and house 

of deceased Monowara Khatun is about 4/5 km away from his house. He stated 

he went to the house of deceased Monowara after burial of dead body of 

Monowara after her death. He stated after return from Delhi he first went to his 

house, thereafter he went to the house of Monowara and at that time she was 

present at her own house and she was alive at that time. When he went to the 

house of Monowara, she was not present in the house of his brother in law 
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Amzad. He stated after the incident Monowara was taken to Dhubri Civil Hospital 

but she was not admitted. Witness again stated after the incident Monowara was 

not taken to Dhubri Civil Hospital and she was taken to Dhubri Civil Hospital after 

her death. He stated police did not record his statement. His brother in law 

Amzad did not disclose him anything after his arrival at his residence from Delhi. 

He stated prior to the incident, his deceased sister Monowara did not disclose 

him anything about the accused Mokkar Ali. He denied his sister Monowara 

recovered fully and she did all the household work normally; he did not meet his 

sister prior to her death; he saw his sister only after her death; his sister 

Monowara did not died at her own house and died in the house of his brother in 

law Amzad. 

DISCUSSION, DECISION & REASON THERE OF:- 

16. This prosecution case of murder of Monowara Khatun having no eye 

witness. As per Ext-1 PM report and Evidence of M.O PW-6 Dr. Shibu Lal Nag, on 

19-08-09 PW-6 had conducted post mortem examination on the dead body of 

Monowara Khatun on police requisition and during post mortem found- condition 

of the body of deceased was emaciated; rigor mortise absent; eyes open; mouth 

open; injuries- i. A penetrating wound about 5” X 4” size through the right iliac 

region of the abdomen; ii. Intestines are perforated with the exposure of the 

internal organs of the abdomen. According to his opinion- death is caused by 

shock due to profuse bleeding following penetrating injury. From the Ext-1 PM 

report it is crystal clear that deceased succumbed to injury due to profuse 

bleeding as a result of  penetrating injuries sustained by her. That means her 

death is not natural and it is an un-natural death and someone attacked her, 

caused injury as a result deceased died and this is a case falling within the 

definition of section 300 I.P.C and penal provision is section 302 IPC. 

17. Now let me see whether evidence on record bring home the material that 

it is the accused, who had caused injury on the body of deceased which were 

found by the doctor during the PM examination. 

18. In the ejahar PW-1 informant stated on 26-07-09 at about 12.00 mid 

night while his sister Monowara Khatun was sleeping with her children at her 

house, accused Mokkar Ali armed with dao criminally trespassed into her house,  

and assaulted Monowara with sharp weapon on several parts of her body. 

Monowara Khatun sustained several cut injuries on her body and intestine 

perforated with the exposure of internal organ of the deceased Monowara 

Khatun. Hearing hue and cry of children of Monowara, neighboring people 
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arrived at the place of occurrence and seeing them accused fled away from the 

place of occurrence.  Initially injured Monowara Khatun was first taken to Chapar 

hospital and from there she was referred to Dhubri Civil Hospital for further 

treatment and is undergoing treatment.  

19. At the time of adducing evidence he did not substantiate his statement 

made in the ejahar and stated deceased died at her husband Amjaz’s house 

where she was taken by her husband. In cross he stated he has no idea about 

the content of ejahar and he put his thumb impression on the ejahar. At the time 

of adducing evidence before the court also informant put his thumb impression. 

That means he is an illiterate person. It is not the statement of Pw-1 that ejahar 

was read over to him before taking his thump impression. In his chief he did not 

made statement that ejahar was read over to him and after knowing content of 

ejahar he has put his thumb impression on the ejahar. His in chief reveal he got 

information about assault of his sister Monowara and accordingly he went to 

Chapar hospital, saw cut injury on the stomach of his sister and thereafter he 

filed the case. His cross reveal that after release from the Dhubri Civil Hospital 

where his sister was given treatment, bring to her husband house where in she 

died. Ejahar and testimonies of PW-1 does not pointed whether husband of 

Monowara was present along with Monowara at the time of incident or not. 

Neither IO, nor prosecution adduced statement of husband of the deceased 

Monowara. PW-1 contradict his statement made in the ejahar and his 

testimonies does not bring any allegation against the accused Mokkar. 

20. PW-2, PW-3, PW-4 and PW-5 did not make a single statement with 

regard to the occurrence. They simple stated they do not know about the 

incident. Thus, their evidence not at all relevant.  

21. PW-8 is declared hostile by the prosecution and in chief he deposed he 

doesn’t know how deceased Monowara died. In cross by prosecution he denied 

making of statement before police that on 26-07-09 accused threatened 

Monowara to leave the house from her land or else he will kill her. Later on in 

the night hour accused criminally trespassed into the house of deceased 

Monowara and killed her. The hostile witness did not made any statement in 

favour of the prosecution. Thus, his statement is not at all reliable admissible, 

acceptable piece of evidence is not applicable in the case in hand.  

22. PW-9 stated he knows accused, deceased and informant. He stated while 

he was coming home from his work he heard that Monowara was assaulted. He 

went to the Chapar hospital accompanying victim and returned back and 
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subsequently he heard that Monowara was died. He did not make single 

statement in favour of the prosecution.  

23. PW-10 is brother of deceased Monowara. His evidence is that he does not 

know accused person and he heard that one night, one incident of attack on his 

elder sister Monowara took place and she was resides at Kherdubi and after 8 

days of incident he came home and in the house of his deceased sister from his 

deceased sister, he heard that accused Mokkar Ali attacked her with shovel and 

his sister succumbed to her injures.  PW-10 in cross stated informant is his 

nephew. But informant in his evidence and ejahar claimed that he is brother of 

deceased Monowara Khatun. PW-10 in his cross further stated they are 6 

siblings. He, his brother Amar, sister Joymon, Amela, Omela and Monera and 

Sukur Ali is the husband of deceased Monowara. PW-1 stated Amzad Ali was the 

husband of deceased Monowara but PW-10 stated at the time of death 

Monowara was leading conjugal life with her husband Sukur Ali and Rofika was 

daughter of Monowara and deceased was resided at Tintila. Ext-1 Post mortem 

report shown the address of deceased at village Nayeralga under Chapar PS. 

Again PW-10 stated Asu, Mohammad Ali, Amzad Ali and Asmot are husband of 

his sisters Joymon, Amela, Omela and Monera and his brother in law Amzad was 

staying at his house situated at Alubhui. This witness in cross again stated after 

his returning from Delhi, after the incident, when he visited house of deceased 

Monowara, he found her alive at that time and again stated when he went to her 

house, she was not present in the house of his brother in law Amzad and after 

the incident deceased was taken to Dhubri Civil Hospital. In the same breadth, 

the witness again stated that Monowara was not taken to Dhubri Civil Hospital 

and she was taken to Dhubri Civil Hospital after her death. This witness again 

stated in cross that he met Amzad in his house and his brother in law Amzad 

house is about 1 farlong away distance from the house of deceased Monowara 

and his brother in law did not disclose any incident when he arrived at his 

residence from Delhi and no one of his family member informed him about the 

incident. He does not know accused Mokkar Ali and his sister Monowara did not 

disclose father’s name of Mokkar Ali and prior to the incident also deceased 

Monowara did not disclose him anything about the incident.  

24. Entire reading of the statement of the PW-10 it is reveal that this witness 

was not present at the place of occurrence on the day of incident. He came to 

his home after 8 days of the incident. This witness claim he went to his deceased 

sister house and at that time he found her alive but she did not disclose any 
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incident to him and thereafter his sister died. This witness changes his statement 

quickly but it is evident beyond all reasonable doubt this witness was not present 

at the place of occurrence and neither deceased nor the family of the deceased 

who were present on the day of incident disclosed him any incident. Therefore 

his statement that he heard accused Mokkar Ali attacked his sister Monowara 

with shovel is not believable beyond all reasonable doubt as being same is 

contradicted by PW-10 in cross and same is not corroborated by the other 

witnesses and therefore his testimony is not accepted.           

25. The entire scrutiny of the evidence on record goes to show that Pw-1 

who is the informant of the case did not support the content of the statement 

made in the first information report. PW-2 to PW-5 express their total ignorance 

about the incident. Pw-8 turned hostile and he did not support the prosecution 

case. PW-9 did not made any statement in favour of the prosecution. PW-10 is 

not the eye witness of the case. He came to his home after 8 days of the 

incident. Though Pw-10 claimed that deceased told him that she was attacked by 

Mokkar by shovel when he came home but in cross he stated after reaching his 

house from Delhi he went to the house of Monowara, his deceased sister did not 

tell father name of Mokkar Ali and did not disclose anything about the accused 

Mokkar Ali and his family member did not disclose him the incident. Thus his 

claim that he heard name of accused from the deceased is not sound true and 

same is not the trustworthy piece of statement and therefore his piece of 

testimonies is not accepted. The statement of the IO does not bring on record 

recovery of any weapon of offence from the possession of the accused. Inmate 

of the house where incident was took place is neither examined by the IO nor 

produced by the prosecution who are the best person to unfurl the actual fact of 

the case. PW-1 the informant of the case who was not present at the place of 

occurrence did not disclose before the court from whom he came to know the 

incident and prosecution failed to answer all the aforesaid question and 

prosecution evidence does not bring the guilty of the accused and there is doubt 

present in favour of the accused person.  

26. In view of the aforesaid discussion and after evaluation of entire evidence 

on record, I have come to my judicious finding that prosecution failed to bring 

home charge u/s 457/302 IPC against the accused Mokkar Ali beyond all 

reasonable doubt and accused entitle benefit of doubt. Accordingly accused 

Mokkar Ali acquitted from the charge of section 457/302 of I.P.C and set at 

liberty. 
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27. Bail bond of accused person shall remain stands for next six (6) months 

u/s 437(A) Cr.P.C. 

28. Send back the GR case record to the learned committal Court with a copy 

of the judgment.  

29. Given under hand and seal of this Court on this 09th day of April, 2019 at 

Bilasipara, Dist- Dhubri.  

 

 

 

 

          (Smti S. Bhuyan) 

                       Addl. Session Judge, Bilasipara 

 

 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Session Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III. 
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APPENDIX 

 

PROSECUTION WITNESS:- 

PW-1 Saijuddin Sk.,  

PW-2 Khadem Ali,  

PW-3 Mahiran Nessa,  

PW-4 Maharuddin,  

PW-5 Amina Bibi,  

PW-6 Dr. Shibu Lal Nag,  

PW-7 SI Pradip Kalita,  

PW-8 Abdul Hai,  

PW-9 Amzad Ali and  

PW-10 Nurjamal Sk.  

   

PROSECUTION EXHIBIT:- 

Ext-1 PM report,  

Ext-2 Ejahar,  

Ext-3 Sketch Map,  

Ext-4 Charge sheet and  

Ext-5 Inquest report 

 

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT WITNESS :- NIL 

COURT EXHIBITS :- NIL 

 

 

 

(Smti S. Bhuyan) 

Addl. Session Judge, Bilasipara 

 


